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RETIREMENT PLAN MODERNIZATION PROPOSALS 

 
 The Investment Company Institute supports the following proposals intended to improve 

the successful defined contribution plan system and better equip American workers with the 

tools needed to build a secure retirement. The proposals would expand coverage, participation, 

and savings rates in defined contribution plans and IRAs; improve the delivery and quality of 

information and education to plan participants and plan sponsors; enhance flexibility in 

determining how and when to tap retirement savings; and eliminate unnecessary burdens in plan 

administration so that plans can function more effectively. 

 
Expand Coverage  

1. Establish New Simpler Plan Design  ........................................................................... 3 

 

2. Expand Usage of Multiple Employer Plans  ................................................................ 4 

Increase Participation and Savings Rates 

3. Modify Existing Automatic Enrollment Safe Harbor and Offer Additional Automatic 

Enrollment Safe Harbor ............................................................................................... 8 

 

4. Index IRA Catch-up Limits ......................................................................................... 9 

Help Participants Make Informed Decisions 

5. Modernize E-delivery Rules ...................................................................................... 10 

 

6. Consolidate Notices ................................................................................................... 11 

 

7. Make Performance Disclosure for Target Date Funds More Effective ..................... 14 

 

8. Expand Access to Education and Information on Investing and Retirement Income 

Planning ..................................................................................................................... 15 

Permit Greater Flexibility for Participants 

9. Update Required Minimum Distribution Rules ......................................................... 17 

 

10. Simplify Hardship Rules ............................................................................................ 18 

Improve Plan Administration 

11. Expand Employee Plans Compliance Resolution System ......................................... 19 

 

12. Simplify 403(b) Termination ..................................................................................... 20 

 

13. Reduce Plan Amendment Burdens ............................................................................ 22  
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EXPAND COVERAGE: 

ESTABLISH NEW SIMPLER PLAN DESIGN 
 

 

Current Law 

 

Small employers have many different plan options to choose from: payroll-deduction IRAs, SEP 

IRAs (which allow only employer contributions), SIMPLE IRAs or SIMPLE 401(k) plans, as 

well as full-blown tax-qualified plans such as 401(k), profit-sharing, or defined benefit plans.   

 

One such option—the SIMPLE IRA plan—is, as its name implies, a very simple plan to establish 

and maintain.  It also has attractive employee contribution limits as compared to a regular 

traditional or Roth IRA ($12,000 vs. $5,500 in 2014).  Under Internal Revenue Code (“Code”) 

§408(p), employers with 100 or fewer employees who received at least $5,000 in compensation 

from the employer in the prior year may establish a SIMPLE IRA plan.  The employer may not 

maintain any other retirement plan while maintaining a SIMPLE IRA plan.  The employer can 

choose to cover all employees or only employees who received at least $5,000 in compensation 

during any two prior years and are reasonably expected to receive at least $5,000 during the 

current year.  Employees may contribute up to $12,000 in 2014 (plus a $2,500 catch-up 

contribution for individuals age 50 or older).  Employers must either match employee 

contributions 100 percent up to 3 percent of compensation or make a nonelective contribution of 

2 percent of each eligible employee’s compensation.  All contributions must be fully vested.  

Each year, employees must receive notice of their rights under the plan, an election form, and a 

summary description.  There is no annual reporting required (such as Form 5500), beyond 

reporting participation and contributions on an employee’s W-2.  The IRS provides model forms 

for establishment of a SIMPLE IRA plan, including a model notice to eligible employees and a 

model salary reduction agreement (see Forms 5304-SIMPLE and 5305-SIMPLE).  Many 

financial institutions offering SIMPLE IRA plans use the IRS forms (although they could instead 

provide their own plan document).  SIMPLE IRA plans generally are subject to Title I of the 

Employee Retirement Income Security Act (“ERISA”), but have more limited fiduciary 

obligations than a 401(k) plan for example.   

 

Need for Improvement 

 

While the SIMPLE IRA and many other plan options offer a relatively simple solution to plan 

sponsorship, none of the existing plan options work well for workplaces where the majority of 

workers are focused on saving for goals other than retirement—such as education, a home, or an 

emergency fund.  Many small employers may like to offer employees the option to contribute to 

a 401(k) or similar plan, but cannot meet the non-discrimination tests and do not have the 

capacity to make the required employer contributions associated with the safe harbor 401(k) plan 

or a SIMPLE plan.  For employers whose workforce places less value on compensation paid as 

retirement benefits, the required employer contributions discourage the adoption of SIMPLE 

plans.  
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Proposal 

 

We propose a very modest change to current law that would build on the existing framework for 

SIMPLE plans.1  In its simplest form, the new plan would work the same as the SIMPLE IRA, 

except that employer contributions would not be required and the employee deferral limit would 

be set lower than that for SIMPLE IRAs ($12,000 for 2014), but higher than the regular IRA 

contribution limit ($5,500 for 2014).  To implement this change, Congress could amend Code 

§408(p) (Simple Retirement Accounts) to add an option with no employer contribution required 

and lower deferral limits.  The IRS would revise certain existing guidance on SIMPLE IRAs 

(Notice 98-4) to reflect the new option, make any necessary conforming changes to IRS 

regulations, and revise their model forms to reflect the new option.  

 

The Simpler plan should be an attractive, low-cost option for employers currently reluctant to 

offer a plan.  Because the Simpler plan would be available only to small employers (100 or fewer 

employees)—the group least likely to currently offer plans—we believe the new option would 

not detract from the successful 401(k) system.  Indeed, as these employers grow and become 

accustomed to the basic responsibilities of sponsoring a plan, they may be more inclined to step 

up to offering a 401(k) plan with its higher contribution limits and additional flexibility. 

 

 

 

EXPAND COVERAGE: 

EXPAND USAGE OF MULTIPLE EMPLOYER PLANS 

 

 

Current Law 

 

Most retirement plans subject to ERISA and the Code are “single employer plans” and are 

maintained by a single employer for its employees (and other employees of companies within the 

same “controlled group”). ERISA also allows multiple employers to sponsor a plan, as a sponsor 

of plan may include “…any person acting directly as an employer, or indirectly in the interest of 

an employer, in relation to an employee benefit plan; and includes a group or association of 

employers acting for an employer in such capacity.”   

 

The Department of Labor (“DOL”) has issued guidance analyzing when an entity may establish a 

single ERISA plan that covers multiple employers.  Most of the guidance addresses associations, 

but some addresses other types of organizations (e.g., financial institutions, franchises, employee 

leasing and professional service organizations).  This guidance generally provides that for a 

single ERISA plan to exist, the employers that participate in the plan must be tied together by a 

common economic interest or organizational relationship unrelated to the provision of benefits.  

                                                 
1 The new plan could be structured as either a SIMPLE IRA or a SIMPLE 401(k) plan, but we focus here on 

SIMPLE IRAs because very few employers that offer SIMPLE plans elect to use the SIMPLE 401(k) format.  The 

draft language includes an amendment to Code section 401(k)(11) to allow for a Simpler plan under the SIMPLE 

401(k) format. 



  4/1/15 

 

5 

 

To the extent there is no such relationship each participating employer is treated as establishing 

and maintaining a separate employee benefit plan for its own employees.   

 

In contrast to DOL guidance requiring a common interest or relationship between the 

participating employers, the Code provides special tax-qualification rules that accommodate 

plans sponsored by two or more employers that are not in the same controlled group or otherwise 

related.  Under these rules, employers participating in the multiple employer plan are treated as 

one employer for certain purposes (e.g., minimum participation testing; vesting) and as separate 

employers for certain other purposes (e.g., nondiscrimination and minimum coverage testing; 

deduction rules).  Current law provides that a violation of the Code’s tax-qualification 

requirements by one participating employer in a multiple employer plan could result in the 

disqualification of the entire plan for all participating employers.   For example, if one 

participating employer in a multiple employer plan fails to satisfy the top-heavy rules then the 

multiple employer plan may be disqualified for all of the employers in the plan.   

 

Need for Improvement 

 

Rulings2 that preclude small employers from banding together to participate in a single 

retirement plan maintained by a single service provider impact the ability of small employers to 

gain the same efficiencies that larger employers enjoy.  These efficiencies come in the form of 

reduced compliance and administrative burdens (e.g., a single Form 5500, a single vendor 

relationship to manage). However, DOL guidance has essentially foreclosed the operation of 

retirement plans covering groups of unrelated employers under ERISA. In addition, employers 

are discouraged from joining a multiple employer plan by the Code provision that violations of 

qualification requirements by one participating employer disqualifies the entire plan.  

 

Allowing small employers to participate in a single, multiple-employer ERISA plan (often 

referred to as a “MEP”)—regardless of the employer’s industry or any other preexisting 

relationship with other participating employers or the plan sponsor—will reduce administrative 

and compliance costs and burdens, and ultimately improve the availability of retirement plans to 

employees of small employers.   

 

Studies have found that concern about administrative costs and burdens are a significant reason 

that more small businesses do not offer retirement plans.  Small employers maintaining their own 

plan are required to prepare their own plan documents, summary plan descriptions and other 

participant disclosures, file individual Form 5500s, obtain a separate financial audit, and 

establish a single trust. Because of the fixed administrative costs of sponsoring a plan, small 

plans may not qualify for lower cost investment options or lower recordkeeping fees.  Allowing 

multiple, unrelated small employers to participate in a single plan with reduced compliance and 

administrative burdens and centralized administration will reduce plan costs and help them 

obtain pricing similar to larger plans.   

 

In addition to administrative and compliance burden, smaller employers may be challenged by 

the fiduciary responsibility and liability of selecting and monitoring service providers and plan 

                                                 
2 See DOL Advisory Opinions 2012-03A and 2012-04A.  
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investment options. By providing a level of liability relief for investment options offered under 

the plan, small employers would be encouraged to participate in a multiple employer plan, while 

at the same time ensuring that plan participants are protected.  

 

Proposal 

 

The proposal would amend the definition of “employee pension benefit plan” in ERISA to 

provide that a qualified multiple small employer plan (“QMSEP”) will not fail to be treated as a 

single, ERISA-covered pension plan solely because contributing employers (meeting the 

definition of a “small employer”) to the plan do not share a common economic relationship 

unrelated to the provision of benefits.     

 

The QMSEP would be a multiple employer plan as described in the Code and Treasury 

regulations thereunder that is an individual account plan.  The QMSEP would only be available 

to small employers.  The term small employer would be defined as meaning any employer with 

no more than 100 employees who received $5,000 or more of compensation from the employer 

for the preceding year.  If a participating employer fails to be an eligible employer for a 

subsequent year after participating in the plan for one or more years (including as a result of any 

acquisition, disposition or similar transaction), it would continue to be treated as an eligible 

employer for the five years following the last year the employer was an eligible employer. 

 

Key legal protections for plan participants would be as follows –  

 

 Employers would transfer fiduciary responsibility for selecting and monitoring plan 

investment options to the sponsor of the QMSEP, who would be the “named fiduciary.” 

 

 Participating employers in the QMSEP would retain fiduciary responsibility for the 

selection and monitoring of the QMSEP “named fiduciary.”  The named fiduciary would 

be permitted to delegate investment responsibility only to investment managers (who are 

by definition well-regulated professionals) as already permitted under ERISA.  If the 

named fiduciary delegates its investment authority to an investment manager, the named 

fiduciary would remain liable for the prudent selection and monitoring of the investment 

manager.  Importantly, as noted above, participating employers would be relieved of the 

liability of selecting and monitoring the particular investment options – an important 

incentive to join a QMSEP and offer a retirement plan to employees. 

 

 The named fiduciary would be required to acknowledge in writing that he is a fiduciary 

to the QMSEP that is subject to all the requirements of ERISA.  The named fiduciary, or 

its designee, would also be required fulfill the role of the QMSEP’s “administrator,” 

which means he ultimately would be responsible for all ERISA statutory disclosure 

responsibilities.  The named fiduciary could delegate recordkeeping and other 

administrative functions to another entity. 

 

 The named fiduciary would be required to register with the DOL and demonstrate to the 

DOL that it meets requirements related to fiduciary ability, capacity to account for the 

interests of a large number of individuals, fitness to handle funds, and rules of fiduciary 
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conduct.  These requirements would be similar to those that apply to non-bank trustees of 

individual retirement accounts.  

 

 The DOL would have authority to conduct audits of the QMSEP’s named fiduciary to 

ensure that he is meeting its legal requirements.  The named fiduciary would also be 

required to disclose to participating employers any pending or past (within the 24-month 

period preceding the named fiduciary’s appointment) investigation or enforcement action 

by the DOL, Internal Revenue Service, or Securities and Exchange Commission 

concerning his conduct as a fiduciary or party in interest with respect to any plan, or any 

pending claims or final judicial adjudication or settlement with third parties for any 

violation of ERISA.   

 

 All QMSEP assets would be required to be held in trust by a bank or trust company 

supervised by a State or Federal agency.  

 

 The QMSEP would be prohibited from subjecting participating employers to 

unreasonable restrictions or fees, or any penalties, that restrict participating employers’ 

ability to cease participation in, or transfer assets from, the plan.  This requirement would 

not prohibit an investment fund from imposing fees or charges normally assessed to any 

shareholder or investor in the normal course of business, such as redemption fees. 

 

 The QMSEP would include in its Form 5500 the name and identifying information of 

each participating employer.  The DOL would be directed to provide regulatory guidance 

on how the SPD, Form 5500 and pension benefit statement requirements would apply in 

the case of a QMSEP. 

 

In addition, the Treasury Department would be directed to prescribe final regulations under 

which a QMSEP may be treated as satisfying the tax Code qualification requirements despite the 

violation of those requirements with respect to one or more participating employers.  The 

regulations could require that the portion of the plan attributable to the participating employers 

violating the qualification requirements be spun off into separate plans maintained by those 

employers. 

 

Different variations of this proposal appear in the Retirement Security Act of 2014 (S. 1970 

Collins, R-ME, and Nelson, D-FL), the Universal Secure and Adaptable (USA) Retirement Funds 

Act of 2014 (S. 1979, Harkin, D-IA, and Brown, D-OH), the Secure Annuities for Employee 

Retirement Act of 2013 (S. 1270, Hatch, R-UT), and the Small Business Add Value for 

Employees Act of 2011 (H.R. 1534, Kind, R-WI).  
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INCREASE PARTICIPATION AND SAVINGS RATES: 

MODIFY EXISTING AUTOMATIC ENROLLMENT SAFE HARBOR AND OFFER 

ADDITIONAL AUTOMATIC ENROLLMENT SAFE HARBOR 

 

 

Current Law 

 

To encourage use of automatic enrollment, the Code includes a safe harbor that eliminates the 

need for a 401(k) plan to run complicated non-discrimination tests.  The Pension Protection Act 

of 2006 created a new nondiscrimination safe harbor, known as a qualified automatic 

contribution arrangement (or QACA).  A plan that adopts a QACA is deemed to have satisfied 

top-heavy requirements and the Actual Deferral Percentage (ADP) and Actual Contribution 

Percentage (ACP) nondiscrimination tests.  The Code provides that to qualify as a QACA, 

employees must automatically be enrolled at an elective contribution equal to a “qualified 

percentage,” defined to be met if the percentage is applied uniformly and is at least 3% for the 

first plan year beginning when the automatic contribution arrangement is established; at least 4% 

the subsequent year; at least 5% the year after that; and at least 6% for any subsequent year. 

While these percentages are minimums, the Code provides that a percentage exceeding 10% will 

not qualify as a QACA.  The plan also must make a matching contribution to all non-highly 

compensated employees equal to 100% of elective contributions up to 1% of compensation, plus 

50% of elective contributions between 1% and 6% of compensation.  Alternatively, the plan can 

make a nonelective contribution equal to 3% of compensation.  The matching contribution may 

be applied to both elective deferrals and employee contributions.  

 

Need for Improvement 

 

For plan sponsors that rely on the QACA safe harbor, the 10% ceiling is a barrier to escalating 

automatic contributions to levels that in some cases may be more appropriate for ensuring 

retirement adequacy. (In fact, even plan sponsors that do not rely on the QACA safe harbor often 

perceive the rule’s 10% as a ceiling.) Accordingly, there is broad agreement across the retirement 

plan community for removing the 10% cap on automatic escalation deferral rates for plan 

participants. 

 

In addition, while the QACA safe harbor has been applauded for encouraging the use of 

automatic enrollment, many plan sponsors believe that the default contribution levels are too low 

and that higher contribution levels are necessary to ensure a secure retirement for plan 

participants.  

 

Proposal 

 

Amend the safe harbor provisions in Code section 401(k)(13)(C)(iii) to remove the phrase “does 

not exceed 10 percent” and clarify that the qualified percentages are not maximums.  As under 

current law, a participant would always be able to stop the escalation of his or her contribution 
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rate at any time, select another percentage, or opt out of the plan.  A plan sponsor could also set a 

maximum (but no lower than 6 percent). 

 

Create a new automatic enrollment safe harbor—which would give employers another option 

alongside the QACA safe harbor—under which the default contribution would be would be at 

least 6% in the first year, at least 8% in the second year, and at least 10% in all subsequent years.  

There would be a 10% cap on the default level of contributions in the first year but no cap would 

apply thereafter.  The employer would be required to make matching contributions equal to 50% 

of participant’s contribution up to 2% of compensation and 30% percent of elective contributions 

exceeding 2% of compensation, up to a total of 10% of compensation.  This arrangement 

“stretches” the current matching contribution to encourage participants to contribute at least 10% 

of pay.  Like the QACA safe harbor, matching contributions could be applied to both elective 

deferrals and employee contributions.  Nonelective contributions would not be allowed in this 

safe harbor. A tax credit also might be included to encourage small employers to adopt the new 

automatic enrollment safe harbor.  Another incentive to adopt the new safe harbor could be the 

option to apply a three-year cliff vesting period to employer matching contributions.  The current 

QACA safe harbor would not be affected. 

 

This proposal appears in the Retirement Plan Simplification and Enhancement Act of 2013 (H.R. 

2117, Neal, D-MA), and in the Secure Annuities for Employee Retirement Act of 2013 (S. 1270, 

Hatch, R-UT). A slightly modified version of the second proposal appears in the Retirement 

Security Act of 2014 (S. 1970 Collins, R-ME, and Nelson, D-FL). 

 

 

INCREASE PARTICIPATION AND SAVINGS RATES: 

INDEX IRA CATCH-UP LIMITS 

 

 

Current Law 

 

Tax law imposes contribution limits on all tax-advantaged retirement savings vehicles.  In almost 

all cases, to ensure workers’ ability to save for their future is not eroded by increases in the cost 

of living, contribution limits are automatically increased periodically to reflect inflation.  

Because many workers tend to enter and leave the workforce to raise children and because 

workers tend to have more income available to save for retirement later in their career, 

Congress in 2001 created “catch up” contributions for all of the important retirement savings 

vehicles.  The catch-up contribution limit for 401(k), 403(b) and 457(b) plans are all inflation 

indexed.  But the catch-up contribution limit for individual retirement accounts—which was last 

adjusted to $1,000 per year in 2006—is not.  

 

Need for Improvement 

 

Since their creation in 1974, IRAs have played a vital role in building retirement security for 

workers without access to a retirement plan at work, for small business owners, and for non-

working spouses.  The general contribution limit for IRAs is indexed so that its value is not 
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eroded over time.  The catch-up contribution limit for IRAs should also be indexed for inflation 

for the same reason, which simply brings it in line with catch-up contribution limits for those 

who save at work. 

 

Proposal 

 

Amend Code section 219(b)(5)(B) to provide that, in the case of any taxable year beginning after 

enactment, the $1,000 catch-up contribution amount will be adjusted for inflation from the year 

of enactment in the same manner as adjustments under IRC § 415(d).  Although cost-of-living  

adjustments relating to retirement savings contributions typically are adjusted by multiples of 

$500, because of the small amount involved in this case, smaller increments could be used (such 

as $200).  For example, any increase that is not a multiple of $200 will be rounded down to the 

next lower multiple of $200. 

 

 

HELP PARTICIPANTS MAKE INFORMED DECISIONS: 

MODERNIZE E-DELIVERY DISCLOSURE RULES 

 

 

Current Law 

 

The IRS and the Department of Labor have no less than four separate regulatory standards that 

govern the circumstances under which an employee can be given a plan-related document 

electronically, and the four are not consistent with each other:3 

 

 Treasury Regulations permit electronic delivery of notices and disclosures if a participant 

has the “effective ability to access” electronic media.  

 Any disclosures required under ERISA can be made electronically (a) to a participant 

who has effective access to the document electronically at work and use of electronic 

information systems is an integral part of the participant’s duties or (b) to a participant or 

beneficiary who offers affirmative consent.  

 For pension benefit statements, a DOL Field Assistance Bulletin (FAB) allows the “post 

and push” method, whereby plan sponsors can use a continuous access secure website for 

the posting of benefit statements, provided that individuals are notified how to access the 

website and that they can opt out and receive free paper disclosures instead. 

 Participant fee disclosures can be made electronically if the participant voluntarily 

provides an email address, but the fact that the employer assigns the employee an email 

address is not sufficient. 

 

 

 

 

                                                 
3 Treas. Reg. § 1.401(a)-21; DOL Reg. § 2510.104b-1; DOL Field Assistance Bulletin 2006-03; DOL Technical 

Release 2011-03R. 
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Need for Improvement 

 

Allowing plans to make e-delivery the default method for communicating with participants (but 

allowing participants to opt for paper) will enhance the effectiveness of ERISA communications, 

maintain security of information, and produce cost savings for the economy and plans that decide 

to opt for e-delivery.  Notably, the President has recognized this; the new myRA program 

promises: “Enrollment and participation in the program will be primarily electronic and 

individuals will be encouraged to receive program-related payments electronically.” 

 

Proposal 

 

Under the proposal, any document that is required by ERISA or the Code to be furnished to a 

participant, beneficiary or other individual (a “recipient”) may be furnished electronically under 

a number of alternative methods: 

 

 By direct delivery of the document to the recipient’s email address. 

 By posting on a continuously available website, if the recipient is notified that the 

document is available. 

 Any other electronic means reasonably calculated to ensure actual receipt. 

 

The proposal includes robust safeguards for participants who prefer to receive documents in 

paper form. Recipients must be informed of the right to request delivery of paper format, and a 

recipient who requests delivery of a paper document would be entitled to receive it.  Any 

electronically furnished document must be presented in a manner that is consistent with the style, 

format, and content requirements applicable to the particular document taking into account the 

electronic form of the document, and the system must incorporate measures reasonably designed 

to protect personal information. 

 

This proposal is a modified version of a provision in the Secure Annuities for Employee 

Retirement Act of 2013 (S. 1270, Hatch, R-UT).  A similar proposal for modernizing the rules for 

electronic disclosure appeared in an earlier version of the Retirement Plan Simplification and 

Enhancement Act (H.R. 4050, 112th Cong., Neal, D-MA). 

 

 

HELP PARTICIPANTS MAKE INFORMED DECISIONS: 

CONSOLIDATE NOTICES 
 

 

Current Law 

 

Over the years, the number of notices that must be provided to participants and beneficiaries has 

exploded.  When ERISA was enacted in 1974, Congress intended that one document—the 

summary plan description—would be the notice that informed participants of their rights and 

obligations.  Since then, a large number of additional notices have been imposed on retirement 

plans under ERISA and the Code—now numbering more than 30 that apply just to retirement 
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plans.  Many of these notices must be provided upon enrollment and annually thereafter, 

although the specific timing requirements vary according to applicable regulations.  The 

additional notices include: 

 

 Qualified default investment alternative notice. (ERISA §§ 404(c)(5)(B), 514(e)(3)): 

Explains how a participant’s account will be invested in the absence of an investment 

election by the participant. 

 Participant fee and investment disclosure. (DOL Reg. § 2550.404a-5): Provides 

participants in participant-directed individual account plans with key information about 

their plan and the investments available under the plan. 

 Safe harbor notice. (Code § 401(k)(12)(D)): Informs participants that the employer will 

satisfy the Code’s nondiscrimination requirements by making matching or nonelective 

contributions to the plan and explains participants’ rights and obligations under the 

arrangement. 

 Autoenrollment safe harbor notice.  (Code § 401(k)(13)(E)): Informs participants in plans 

using the qualified automatic contribution arrangement safe harbor to satisfy 

nondiscrimination rules about their rights and obligations under the arrangement, 

including the default investment. 

 Permissive withdrawal notice. (Code § 414(w)(4)): Informs participants in automatic 

enrollment plans that allow permissible withdrawals about their rights and obligations 

under the arrangement, including the right to stop automatic contributions and withdraw 

them within 90 days. 

 

These notices, taken together, form a second “mini summary plan description” that explains key 

plan features that a participant might want to know to make the initial decision to enroll, 

including what happens if the participant takes no action.  In practice, these notices may be 

provided as separate notices in the enrollment packet that employees receive on their first day of 

work. 

 

Need for Improvement 

 

In implementing these rules, the Departments of Labor and the Treasury have explicitly or 

implicitly discouraged combining these notices, even though together the notices provide 

interrelated information about a 401(k) plan’s features.  This discourages an integrated 

communication approach, complicates plan administration, and inundates participants with 

notices.  Particularly with technical materials, more is often less, and the proliferation of notices, 

sent at different times, may serve to confuse many participants and cause many notices to be 

overlooked.  In addition, the annual notice is in some cases unnecessarily tied to the plan year. 

 

Proposal 

 

A single notice (which could be referred to as the “Quick Start” notice) could combine the 

information currently in the following 11 notices: 

 

1. Qualified default investment alternative notice (ERISA § 404(c)(5)(B) and DOL Reg. § 

2550.404c-5(d)) 
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2. Notice of availability of cash or deferred election (Treas. Reg. § 1.401(k)-1(e)(2)) 

3. Participant fee and investment disclosure (DOL Reg. § 2550.404a-5) 

4. Safe harbor notice (Code § 401(k)(12)(D) and Treas. Reg. § 1.401(k)-3(d)) 

5. ERISA automatic contribution arrangement notice (ERISA § 512(d)(3)) 

6. Eligible automatic contribution arrangement notice (Code § 414(w)(4) and Treas. Reg. § 

1.414(w)-1(b)(3)) 

7. Qualified automatic contribution arrangement notice (Code § 401(k)(13)(E) and Treas. 

Reg. § 1.401(k)-3(k)(4)) 

8. Automatic enrollment under eligible combined defined benefit and defined contribution 

notice (Code § 414(x)(5)(B)) 

9. ERISA notice regarding availability of investment advice (ERISA § 408(g)(6) and DOL 

Reg. § 2550.408g-1(b)(7)) 

10. Code notice regarding availability of investment advice (Code § 4975(f)(8)(F))4 

11. Proposed regulations regarding target date funds (75 Fed. Reg. 73987 (Nov. 30, 2010)) 

 

Plans could decide which of the aforementioned notice requirements to satisfy through the 

combined Quick Start notice.  In addition, a number of notices have become redundant or 

irrelevant. The following notices would be eliminated: 

 

 Summary annual report (ERISA § 104(b)(3)).  This notice summarizes the annual report 

(Form 5500) filed by the plan with the Department of Labor, Internal Revenue Service, 

and Pension Benefit Guaranty Corporation.  For example, it reports total assets, expenses, 

and income of the plan, and information on how to obtain the full annual report.  The 

summary annual report is much less useful than the pension benefit statement provided to 

participants, which has specific information on the participant’s account or benefits.  In 

addition, the “Quick Start” will alert participants that they can request a copy of the 

annual report. 

 Deferred vested pension statement (Code § 6057(e)).  This section requires plan 

administrators to provide participants who have separated from service with a statement 

of deferred vested benefits.  In practice, this is now duplicated by the pension benefit 

statement requirement under ERISA section 105. 

 Pension benefit report (ERISA § 209).  This section requires a plan administrator to 

furnish a report to employees sufficient to determine their benefits.  This notice is 

redundant because of the pension benefit statement requirement under ERISA section 

105, which requires benefit statements either on a periodic basis or upon request. 

 

This proposal is a modified version of provisions in the Secure Annuities for Employee 

Retirement Act of 2013 (S. 1270, Hatch, R-UT) and the Retirement Plan Simplification and 

Enhancement Act of 2013 (H.R. 2117, Neal, D-MA). 

 

 

 

 

 

                                                 
4 The notice would continue to apply in the case of individual retirement plans and similar arrangements. 
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HELP PARTICIPANTS MAKE INFORMED DECISIONS: 

MAKE PERFORMANCE DISCLOSURE FOR TARGET DATE FUNDS MORE EFFECTIVE 

 

 

Current Law 

 

In 2010, the Department of Labor finalized a regulation under ERISA section 404(a) requiring 

participants in participant-directed individual account plans to receive certain information about 

their plans and the investment options available under the plans.  The rule is intended to ensure 

that all participants in such plans have the information they need to make informed decisions 

about the management of their individual accounts and the investment of their retirement 

savings.  The regulation includes a requirement that the historical performance (1-, 5-, and 10-

year returns) for each designated investment alternative for which the return is not fixed, be 

compared to an appropriate broad-based securities market index.5  For example, for an equity 

fund, a plan would provide participants the 1-, 5-, and 10-year returns of the equity fund, 

alongside returns of an appropriate broad-based index (like the S&P 500, which represents the 

same asset class).  This rule does not specifically address investments like target date funds that 

include a mix of asset classes.  In the preamble to the final regulation and subsequent interpretive 

guidance,6 DOL indicated that a plan could provide the required benchmark and additional 

benchmarks, so long as the additional benchmarks are not inaccurate or misleading.  For 

example, for an investment option that has a mix of asset classes, an additional benchmark could 

be created by blending the returns of more than one appropriate broad-based securities market 

index. (The blended benchmark must proportionally reflect the actual holdings of the investment 

option.)  The DOL benchmarking rule is based on a similar requirement under the securities laws 

for mutual fund prospectuses,7 which requires a fund (in its prospectus) to compare its 

performance to an appropriate broad-based securities market index and allows comparison to 

another broad-based index, so long as the comparison is not misleading.  In order to provide a 

blended benchmark index for a given investment option, if there is no appropriate broad-based 

index that reflects a mix of asset classes, the disclosure materials may need to include at least 

two different benchmarks for the option, which could confuse participants and unnecessarily 

lengthen the disclosure.   

 

Need for Improvement 

 

In the context of DOL’s participant disclosure rule (in which key information, such as 

performance and fees, about each designated investment option under a plan must be provided in 

a comparative format so that participants can directly compare the options and allocate their 

investments among them), providing two different benchmarks for a target date fund, for 

example—one that tracks the fund’s allocation and one that does not—detracts from the 

usefulness of the comparative chart.  For purposes of the comparative chart, plans should have 

the option to provide a single benchmark that tracks the asset allocation of the particular fund, so 

                                                 
5 DOL Reg. § 2550.404a-5(d)(1)(iii). 
6 See 75 Fed. Reg. at 64916-17; Field Assistance Bulletin 2012-02R, Q&A-16. 
7 See Form N-1A, Item 27(b)(7). 
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that participants can make more focused comparisons of the different investment alternatives 

available to them.  

   

Proposal 

 

DOL would be directed to modify its participant disclosure regulation so that an investment that 

uses a mix of asset classes can be benchmarked against a blend of broad-based securities market 

indices, provided (a) the index blend reasonably matches the fund’s asset allocation over time, 

(b) the index blend is reset at least once a year, and (c) the underlying indices are appropriate for 

the investment’s component asset classes and otherwise meet the rule’s conditions for index 

benchmarks.  (These conditions are important to prevent the blended benchmark from being 

manipulated.) 

 

This proposal appears in the Retirement Plan Simplification and Enhancement Act of 2013 (H.R. 

2117, Neal, D-MA) and in the Secure Annuities for Employee Retirement Act of 2013 (S. 1270, 

Hatch, R-UT). 

 

 

HELP PARTICIPANTS MAKE INFORMED DECISIONS: 

EXPAND ACCESS TO EDUCATION AND INFORMATION ON INVESTING AND 

RETIREMENT INCOME PLANNING 

 
 

Current Law 

 

Under current law, section 3(21)(A)(ii) of ERISA provides that a person is a fiduciary to the 

extent such person “provides investment advice for a fee.”  This definition has been interpreted 

by DOL through regulations to require that a person satisfy a five-part test described in 29 C.F.R. 

section 2510.3-21(c) in order for the person to be deemed an investment advice fiduciary.  The 

DOL is working to re-propose a regulation that would broaden the reach of the investment 

advice fiduciary definition and have the effect of causing many service providers that are not 

fiduciaries under the current definition to become fiduciaries. 

 

Interpretive Bulletin 96-1 (“IB 96-1”) currently provides important guidance on the provision of 

investment-related education and information to participants and beneficiaries in participant-

directed individual account plans.  Persons who solely provide information covered by IB 96-1 

are deemed not to be “fiduciaries” under ERISA and therefore are not exposed to liability for the 

provision of investment information.  IB 96-1 currently applies only to the following types of 

information provided to participants in participant directed plans –  

 

 Plan information (relating to benefits of participating, plan terms and investment 

alternatives), 

 General financial and investment information, 

 Asset allocation models, and  
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 Interactive investment materials (such as questionnaires, worksheets and software that 

can assess future retirement needs and the impact of different asset allocations on 

retirement income). 

 

IB 96-1 has resulted in plan sponsors and service providers providing investment education and 

information to participants and beneficiaries to assist them in making more informed decisions 

with respect to their individual accounts. 

 

Need for Improvement 

 

Eighteen years have passed since DOL issued IB 96-1.  That guidance should be codified and 

updated in a tailored way (as described below) to provide greater certainty regarding the types of 

investment education and information that may be provided to plan sponsors and participants and 

to expand the types of information (e.g., distribution and retirement income information) that 

may be provided.  For example, it is unclear whether IB 96-1 currently covers certain types of 

arrangements (such as IRAs) where investment education is important and the IB does not cover 

education or information provided to plan sponsors and other fiduciaries.  In addition, IB 96-1 

has been successful in encouraging plans and their service providers to provide investment 

education during a working career, but it does not clearly address educating workers on how to 

take their savings and manage it in retirement (often called the “distribution” phase).  Expanding 

IB 96-1 to cover distribution decisions and retirement income approaches would be simple and 

logical, and would have the same positive impact on the provision of educational materials 

geared toward the distribution phase as the original IB 96-1 had on provision of investment 

education materials generally.   

 

These steps are particularly important in light of the uncertainty caused by the DOL’s intention 

to re-propose its regulation changing the definition of a fiduciary.  Codifying and expanding 

upon IB 96-1 will result in more quality investment and distribution-related information being 

available to plan fiduciaries and plan participants.  This would result in better investment and 

retirement income decision-making, which will increase retirement security. 

 

Proposal 

 

The provision would amend ERISA as follows: 

 

 To clarify that the educational information and materials described in IB 96-1 (as 

modified by this proposal) may be provided to owners of individual plans described in 

Code sections 4975(e)(1)(B) through (G) (IRAs, Archer MSAs, HSAs, and Coverdell 

educational savings accounts). 

 

 To allow service providers to provide investment education and information to plan 

sponsors and other fiduciaries (e.g., plan committees).  Service providers should be 

permitted to provide investment education and information to plan sponsors and other 

fiduciaries of qualified defined contribution and defined benefit plans, as well as other 

funded employee benefit programs such as VEBAs, without such communications being 

deemed fiduciary investment advice under ERISA. 
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 To clarify that information, materials, and tools that inform a participant or beneficiary 

about distribution options and income in retirement shall not be considered investment 

advice for purposes of section 3(21)(A)(ii) nor a “recommendation” for purposes of 29 

C.F.R. § 2510.3-21 (or any successor regulation), including information, materials, and 

tools that are generally-applicable, plan specific or interactive; and to add illustrative 

examples covering the provision of information, materials, and tools regarding 

distribution options and income in retirement.  Such information could include 

information on plan distribution options (e.g., advantages and disadvantages; tax 

implications), general information about managing assets in retirement (e.g., systematic 

withdrawals, managed payout products, annuities and other guaranteed products), 

retirement income models (e.g., sample calculations) on distribution methods or income 

streams for hypothetical individuals, and interactive tools and services (e.g., 

questionnaires, worksheets, software or similar materials or services) that allow a 

participant or beneficiary to estimate retirement income streams.  Such information also 

could include information regarding potential rollovers from plan accounts to IRAs or 

other plans provided that such information describes: (i) general financial and investment 

information regarding plan options and IRAs; (ii) differences in investment options 

available to the participant or beneficiary under their current plan versus those available 

through an IRA; and (iii) fees attributable to the current plan versus those fees charged in 

the IRA or other plan. 

 

 

PERMIT GREATER FLEXIBILITY FOR PARTICIPANTS: 

UPDATE REQUIRED MINIMUM DISTRIBUTION RULES 

 

 

Current Law 

 

Workers are required to begin taking distributions from qualified retirement plans and IRAs at 

age 70½.  These “required minimum distributions” were first added to the Code in 1962 to 

prevent business owners from using retirement vehicles for estate planning.  Congress has since 

applied the RMD rule to virtually all tax-advantaged retirement accounts, but has never 

reexamined the required beginning age to reflect changing patterns of retirement savings or 

increases to life expectancy. 

 

Need for Improvement 

 

Research shows that workers tend to roll their retirement savings into IRAs at retirement, where 

they tend to preserve them until the law forces a distribution.8   According to the Social Security 

Administration’s Period Life Expectancy Table, the life expectancy of a person aged 65 in 2013 

is about five years longer for men and four and a half years longer for women than it was in 1962 

                                                 
8 Sarah Holden and Daniel Schrass, “The Role of IRAs in U.S. Households’ Saving for Retirement, 2013,” ICI 

Research Perspective 19, no. 11 (November 2013); available at www.ici.org/pdf/per19-11.pdf.  

http://www.ici.org/pdf/per19-11.pdf
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(when the 70½ rule was first added).9  In fact, with a married couple both aged 65 in 2000, there 

is a 72% chance that one will live to age 85 and a 45% chance that one will live to age 90.10 

 

Proposal 

 

Amend Code section 401(a)(9) to increase the required beginning age from 70½ to at least 75, 

and permit those receiving RMDs to stop if they have not yet reached the new required 

beginning age.   

 

 

 

PERMIT GREATER FLEXIBILITY FOR PARTICIPANTS: 

SIMPLIFY HARDSHIP RULES 

 

 

Current Law 

 

While retirement assets generally should be held for use in retirement, the Code recognizes that 

allowing distributions for heavy financial need actually encourages savings because workers 

know that they can access their savings in an emergency.  Current IRS regulations impose a 

number of unnecessary administrative burdens on hardship distributions.  First, unlike other 

distribution events, when a participant receives a hardship distribution from elective deferrals, 

only the participant’s contributions, and not any earnings, may be removed.  Second, safe harbor 

employer contributions, qualified non-elective contributions, and qualified matching 

contributions – unlike all other employer contributions to a profit-sharing plan – may not be 

distributed upon hardship.  Third, a hardship distribution generally may not be taken until a 

participant exhausts all loans available under the plan.  Finally, a participant is restricted from 

making elective or employee contributions for six months after the hardship is received. 

 

Need for Improvement 

 

Unnecessary restrictions on hardship distributions complicate plan administration.  These 

restrictions are unnecessary to discourage hardship distributions because the Code already 

applies a 10% penalty for any hardship distribution before age 59½.  In addition, the IRS safe 

harbor rule restricting the employee from making contributions for six months after a hardship 

distribution reduces retirement preparedness. 

 

Proposal 

 

The proposal would make the following changes: 

 

                                                 
9 See 2014 OASDI Trusties Report Table V.A3. Period Life Expectancy, Social Security Administration; available 

at www.ssa.gov/oact/TR/2014/lr5a3.html#hist. 
10 https://personal.vanguard.com/us/insights/retirement/plan-for-a-long-retirement-tool.  

http://www.ssa.gov/oact/TR/2014/lr5a3.html#hist
https://personal.vanguard.com/us/insights/retirement/plan-for-a-long-retirement-tool
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 Hardship withdrawals can be made from all employer contributions to a profit-sharing 

plan or stock bonus plan, including safe harbor contributions, qualified nonelective 

contributions (as defined in section 401(m)(4)(C)), and qualified matching contributions 

(as described in section 401(k)(3)(D)(ii)(I)). 

 A hardship withdrawal can include earnings on contributions. 

 In determining whether a hardship has occurred, the Secretary of the Treasury cannot 

take into account whether a participant makes elective or employee contributions for any 

period after the withdrawal. 

 

This proposal appears in the Secure Annuities for Employee Retirement Act of 2013 (S. 1270, 

Hatch, R-UT).  The provision relating to contributions after a hardship withdrawal appears in 

the Shrinking Emergency Account Losses Act of 2013 (S. 606, Nelson, D-NE, and Enzi, R-WY) 

and in the discussion draft entitled “Tax Reform Act of 2014”released by Ways and Means 

Chairman Camp (R-MI). 

 

 

 

IMPROVE PLAN ADMINISTRATION: 

EXPAND EMPLOYEE PLANS COMPLIANCE RESOLUTION SYSTEM 

 

 

Current Law 

 

Under a literal reading of applicable law, certain imperfections in a plan document or any single 

failure to operate a plan in accordance with the plan’s written terms disqualifies the entire plan 

and trust, resulting in severe income tax consequences to innocent participants.  The IRS’ 

Employee Plans Compliance Resolution System (EPCRS) allows qualified plans and 403(b) 

plans to correct inadvertent errors in a plan document or plan administration without unnecessary 

tax consequences befalling innocent participants.  It is widely recognized as a very successful 

program. 

   

Under the program, certain errors can be self-corrected by the plan; other errors require a 

voluntary correction filing (called VCP) which can be expensive to prepare and which can take a 

long time for the IRS to process. 

 

Need for Improvement 

 

Because the IRS releases updates somewhat infrequently and because of limited IRS resources, 

EPCRS has not kept up with the ever growing complexity of plan administration. 

  

In particular, a common error that requires a VCP filing is the correction of a single loan error.  

The cost of correcting a loan error typically would be less than the cost of the VCP filing itself.  

In addition, with the spread of automatic enrollment, consistent and workable corrections for 

automatic enrollment are needed.   
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There currently is no correction program available for errors relating to IRAs. 

 

Proposal 

 

Treasury would be directed to modify EPCRS: 

 

 to allow for self-correction of loan errors (directing the Secretary of Labor to treat any 

loan self-corrected under EPCRS as also meeting the requirements of Labor’s voluntary 

correction program); 

 to allow self-correction, without an excise tax, of a required minimum distribution that is 

made within 180 days after the distribution was required to be made from the plan; 

 to establish specific correction methods for errors implementing automatic enrollment 

and automatic escalation features; 

 to provide the same comprehensive program of correction for governmental 457(b) plans; 

and 

 to expand EPCRS to allow custodians of IRAs to address inadvertent errors for which the 

individual owner was not at fault (including waiver of the excise tax for failure to make 

required minimum distributions; waiver of the 60-day deadline for rollovers; and 

inadvertent rollovers, such as a rollover by a nonspouse beneficiary or a rollover from a 

457 plan). 

 

This proposal appears in the Retirement Plan Simplification and Enhancement Act of 2013 (H.R. 

2117, Neal, D-MA) and in the Secure Annuities for Employee Retirement Act of 2013 (S. 1270, 

Hatch, R-UT). 

 

IMPROVE PLAN ADMINISTRATION: 

SIMPLIFY 403(b) TERMINATION 
 

 

Current Law 

 

In 2007, Treasury and IRS completed a comprehensive overhaul of the regulations governing 

403(b) plans.  For the first time, the regulations provided that a 403(b) plan may be terminated. 

But the regulations provide only limited guidance regarding the mechanics of plan termination.  

When a 403(b) plan is invested in annuities, the termination can occur through distribution of a 

fully paid annuity contract to the participants.  When the 403(b) plan is invested in regulated 

investment companies in a custodial account (as the Code allows), the administrative process is 

more difficult.  When a participant can be located and responds to communication from the plan, 

the account can be rolled over into an IRA.  It is inevitable, however, that there will be 

participants who are either not located or unwilling to voluntarily liquidate their existing 403(b) 

accounts, perhaps because they prefer their current investment provider or because of sales 

charges. The problem of missing participants is particularly problematic in the context of 403(b) 

plans because these plans are often funded through a number of different vendors. Many 

participants will hold contracts issued by vendors that do not have a current relationship with the 
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employers.  The IRS issued a ruling in 2011 (Rev. Rul. 2011-7) that appears to require an 

election by the participant to distribute funds in the custodial account, which is often not possible 

to obtain. 

 

Need for Improvement 

 

Unlike with 401(k) and other qualified plans, the Code does not provide a process for 

terminating 403(b) plans, which has left the IRS with little guidance.  Providing an orderly 

process for termination which protects participants and maintains the tax qualified nature of the 

account is consistent with prior Congressional efforts to harmonize the rules for 403(b) plans 

with qualified plans.  Providing for the “in-kind” distribution of a custodial account to a 

participant upon plan termination, so that the account retains its 403(b) status outside of the plan, 

also would provide parity for 403(b) participants who invest in mutual fund custodial accounts 

and want to remain invested in the same vehicle after plan termination, just like 403(b) annuity 

contract holders who can maintain their contract after plan termination. 

 

Proposal 

 

The proposal would provide that if an employer terminates a 403(b) plan under which amounts 

are contributed to a custodial account, an account of a participant or beneficiary shall be 

considered “distributed” for plan termination purposes if the account is distributed “in-kind” to 

the participant or beneficiary (in which case amounts actually distributed from the account will 

be taxed in the year in which so distributed under Code section 72, unless rolled over to another 

qualified account).  A custodial account would not be considered “distributed” to a participant or 

beneficiary if the employer has any material retained rights under the account, but the employer 

would not be treated as retaining material rights simply because the custodial account was 

originally opened under a group contract. 

 

This is a modified version of a proposal that appears in the Secure Annuities for Employee 

Retirement Act of 2013 (S. 1270, Hatch, R-UT). 
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IMPROVE PLAN ADMINISTRATION: 

REDUCE PLAN AMENDMENT BURDENS 
 

 

Current Law 

 

Plan documents must be amended for changes in applicable law or regulation.  Under the IRS’ 

so-called “interim amendment” rules (Rev. Proc. 2007-44), these amendments must occur nearly 

every year, even though plans are now submitted to IRS for approval every five years (or six 

years in the case of pre-approved plans).  In addition, any amendment that is discretionary – a 

change not required by law or regulation – must be adopted by the end of the plan year in which 

the plan amendment is effective. 

 

Need for Improvement 

 

The almost constant need for plan amendments results in significant administrative complexity 

and unnecessary foot-faults.  The Code’s singular provision addressing plan amendments has not 

been addressed by Congress since 1974 and is need of an update to reflect the proliferation of 

retirement plans and the near constant changes to the rules that govern them. 

 

Proposal 

 

Amend Code section 401(b) as follows: 

 

 For any “required amendment” – an amendment required by, or integral to, a federal law 

or Treasury or DOL regulation – the amendment may be adopted by the last day of the 

“remedial plan review period.”  This is the period set by Treasury as the regular cycle of 

review for determining whether a plan meets the requirements of Code section 401(a). 

 If a plan amendment is adopted by this deadline, the plan will not be treated as violating 

the “anti-cutback” rule in Code section 411(d)(6) and ERISA section 204(g). 

 Discretionary amendments – i.e., any amendment that is not a required amendment – 

must be adopted no later than the due date, with extensions, of the employer’s tax return 

for the taxable year in which the plan year in which the amendment will take effect ends.  

This essentially applies the current rule in Code section 401(b) to discretionary 

amendments.  No “anti-cutback” relief is provided for discretionary amendments. 

 

The proposal would not relieve a plan from operating in compliance with any statutory or 

regulatory deadlines. 

 

This proposal appears in the Secure Annuities for Employee Retirement Act of 2013 (S. 1270, 

Hatch, R-UT). 



 

 

 

APPENDIX 

 

LIFETIME INCOME DISCLOSURE ACT 

 

Current Law 

Section 105 of ERISA requires 401(k) plans to give participants quarterly benefit statements 

showing the participant’s total benefits accrued (current account balance), the value of each 

investment to which assets are allocated, and certain other enumerated information. 

Need for Improvement 

Information on how an account balance might translate into a regular stream of income in 

retirement is useful and helps workers see if their retirement savings is on track. While the 

information is not currently required, some plan providers successfully include estimates of what 

monthly income the participant might receive from the account at retirement.  Any legislation 

should allow current best practice to continue. 

The Lifetime Income Disclosure Act has been introduced in prior Congresses.  The Institute has 

recommended certain changes to the bill language.  Any amendment to ERISA to require plans 

to give participants lifetime income estimates should: 

 Allow plans the option to project future contributions and investment experience of the 

account to give participants, especially those far from retirement, a more realistic estimate of 

monthly income.   

 Not specify a single method but rather allow plans to express the estimate as an annuity 

payment, a percentage of the account balance designed to spread payments over the 

participant’s life, a life expectancy calculation based on IRS minimum distribution rules, or 

other appropriate method.  This recognizes, as the Departments of Treasury and Labor have 

stated, that there is no single way to obtain a lifetime income stream from a retirement 

account.     

 Require certain explanations to help participants understand the information.  

 Not freeze innovation and evolution of best practice disclosure.  Letting this competitive 

market evolve will better serve the interests of plan participants – the users of this 

information – than codifying a single approach at this time. 

 

Comparison of Proposed Alternative Language and Past Bill Language 

We compare ICI’s proposed Alternative language to that of S. 1145, as introduced in the 113th 

Congress. 



 

 

 

Both the Alternative language and S. 1145 would require plans to give workers annually an 

estimate of the monthly income the participant might receive from the account at retirement.  

Annual Social Security statements also illustrate future benefits as monthly income. 

S. 1145 requires the income stream to be expressed as an annuity.  S. 1145 identifies just one 

specific method for translating the account balance into a lifetime income stream – the annuity 

equivalent.  Other effective methods in use today or any additional methods that may be 

developed in the future could not be used to satisfy the proposed disclosure.  The Alternative 

language makes clear plans have the choice to express the estimate as an annuity payment or use 

existing methods that have been well-received by plans and participants.  While an annuity is one 

way to generate a lifetime income stream, as the Departments of Treasury and Labor have 

acknowledged, there are also other ways.  These include dividing the projected account balance 

by the life expectancy stated on IRS tables at a certain age, such as age 65, or to start with a 

percentage (such as 3 or 4 percent) of the projected final account balance at retirement – the 

approach some financial planners use.  The law should not lock in one specific method for 

calculating the estimated income stream. 

S. 1145 uses the current account balance in estimating the future income stream.  S. 1145 

restricts the disclosure to a snapshot of the participant’s current account balance (including future 

earnings only if permitted by DOL), which would not reflect the impact of future contributions to 

the participant’s account – thus providing only a limited view of the potential income stream. 

The Alternative language allows plans the option either to use only the current account balance 

or to include projections of contributions and investment experience.  The latter approach 

follows the lead of Social Security, which calculates estimated benefits based on the assumption 

that an individual will continue to work and earn the same salary until certain specified 

retirement ages.  Because the accounts of new workers who just began making contributions 

(even those contributing the maximum) will be small and generate very small annuity 

equivalents, using only the current account balance to estimate retirement income may provide 

an incomplete picture and discourage plan participants (or encourage workers changing jobs to 

cash out their accounts).  Plans should be able to satisfy the income stream disclosure 

requirement by including useful projections of future contributions and investment experience.  

S. 1145 would direct the Department of Labor to develop the specific assumptions used in 

calculating the annuity equivalent and a model disclosure form.  Instead of requiring detailed 

DOL rulemaking to implement the new disclosure requirement, the Alternative language requires 

plans to explain that the lifetime income stream equivalent is an illustration and an estimate, 

explain how the amount was calculated, and disclose any applicable assumptions.  Section 105 of 

ERISA already requires benefit statements to be written in a manner calculated to be understood 

by the average plan participant.  Our approach avoids delay in implementing the disclosure 

requirement by not specifically requiring rulemaking.  DOL has broad authority under ERISA 

section 505 to promulgate interpretive rules, which would allow it to provide guidance or step in 

if it perceives any problems.  By not mandating up front that the DOL create a model form and 

determine applicable assumptions, the Alternative language allows disclosure best practices to 

continue to evolve and develop.  

 

 

 



 

 

 

 

LIFETIME PAYMENT ACCOUNTS 

 

 

Proposed Tax Exclusion for Annuity Payments 

Bills have been introduced in past Congresses that would provide an exclusion from gross 

income for a specified portion lifetime annuity payments received from a qualified retirement 

plan (and in some bills, from a taxable account), for a specified number of years.  The annual 

exclusion typically is capped at a specified amount and may be phased out at certain income 

levels.        

The insurance products covered by these bills go beyond immediate annuities and would also 

include variable annuities, including guaranteed minimum benefit products.  More specifically, 

under the bills, “the amount of the periodic payments [covered by the bill] may vary in 

accordance with investment experience, reallocations among investment options, actuarial gains 

or losses, . . . or similar fluctuating criteria.”  Furthermore, “[t]he availability of a commutation 

benefit or other feature permitting acceleration of annuity payments (or a modification of the 

period during which such a benefit is available), a minimum period of payments certain, or a 

minimum amount to be paid in any event shall not affect the treatment of a distribution as a 

lifetime annuity payment.”  

Thus, among other things, the bills would cover contracts that go beyond pure annuities, 

permitting the holder to receive payments that vary based on the performance of underlying 

investments and allowing the holder to reallocate account balances among those underlying 

investments.  In this respect, the bills would cover products that are similar to the managed 

withdrawal accounts, or Lifetime Payment Accounts (withdrawals based on remaining life 

expectancy) described below.  It has always been our position that similar products should 

receive similar tax treatment.  We have difficulty understanding why the special tax benefits 

provided by the bills to insurance company sponsored products should not be extended to 

managed withdrawal accounts under the circumstances here. 

 

In pursuing the laudable policy goal of making retirement savings last a lifetime, Congress 

should recognize and include the varied alternatives of financial services and products that fulfill 

this purpose, including Lifetime Payment Accounts.    

 

Need for Product Neutrality and Preservation of Consumer Choice 

Policymakers are concerned both with helping individuals build up retirement savings and 

encouraging their careful distribution so that savings last throughout the retirement years.  For 

some people entering retirement, insurance products may offer all or part of that distribution 

help.  However, no one financial product is best suited to address all of the risks that individuals 

can potentially face in retirement, and more than one financial product enables individuals to 

secure a lifetime stream of payments.   

 



 

 

 

For example, Lifetime Payment Accounts (“LPAs”) are systematic withdrawal programs that 

provide periodic distributions from mutual fund accounts over the investor’s life.  For many 

people entering retirement, this will be the simple, flexible and affordable path that is best suited 

to their needs and their families’ needs.  Any distribution assistance should recognize and 

encourage this option, too – otherwise, many of the retirement savers in need of this help may 

find themselves left out.   

 

Mutual Funds Can Provide a Lifetime of Security  

 

LPA distributions are determined based upon long-established IRS methodology.  This 

methodology requires only two pieces of data, both of which would be known to the mutual 

fund; these data elements are the investor’s age on December 31 of that year and the account’s 

beginning-year balance.  From this data, the mutual fund will calculate the calendar-year LPA 

distribution.  The size of the LPA would vary over time, with diversification protecting the 

downside and continued investment providing the growth needed to address inflation.  The LPA 

will never be fully depleted.  Upon the investor’s death, the LPA’s remaining balance would go 

to the investor’s designated heirs. 

 

Mutual Fund LPAs Provide a Needed Complement to other Lifetime Distributions 

  

Competition – Competition among financial services and products is good for American 

consumers.  Tax incentives for promoting lifetime distributions should be afforded to the range 

of financial services and products that meet the policy goals of lifetime security and the broad 

range of retirement savers who need and value those varied options.   

 

Lower Income Households – Many low-income households have limited amounts of assets to 

annuitize beyond Social Security, and their purchasing an annuity typically produces only a 

modest annuity payment.  The monthly payment provided by additional insurance, while helpful, 

may not provide the needed or desired level of income replacement and may deprive them of 

flexibility they need to access resources in case of health care needs or other emergencies.  These 

households may be better served by tax incentives to encourage LPAs so that they are helped to 

withdraw carefully but without losing the affordable flexibility they need.   

 

Costs – Insurers must impose a risk charge associated with the company’s obligation to continue 

payments if an annuitant lives beyond life expectancy.  In addition, there may be other costs 

associated with an insurance company’s distribution system.  Consequently, LPAs will generally 

be subject to lower and simpler costs and provide an alternative means of balancing safety and 

investment that many retirees will need. 

 

Early Death – While annuities protect retirees who live longer than expected, they also penalize 

retirees who may die before reaching their projected life expectancy.  Upon death, annuity 

payments cease, and there often is no residual value.  LPAs, on the other hand, allow individuals 

who die to pass the remaining LPA assets on to their heirs. 

 

Inflation Risk – Annuities can be subject to significant inflation risks because the payments tend 

to be fixed at the time of the annuity’s purchase.  Some annuities are inflation adjusted and can 



 

 

 

increase over time, but their initial payout is reduced relative to a fixed annuity to pay for this 

“inflation risk” feature.  LPA savers in mutual funds are generally protected against inflation risk 

because market returns will typically adjust when expectations of inflation increase.  With the 

average life expectancy of 65-year-old individuals extending into their 80s, a reasonable amount 

of market risk – as part of a diversified investment portfolio with the potential for greater returns 

– is appropriate for most individuals to address inflation risk and the resulting decline in 

purchasing power. 

 




